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most appropriate use of said exemption; however, the Trustee’s final determination
shall be made in his or her sole and absolute discretion and shall be binding upon all
parties howsoever interested in this Trust.

1.

Trustee’s Power to Combine and Divide Trusts: If a trust hereunder would be
partially exempt from GST Tax by reason of an allocation of GST Tax
exemption to it, before the allocation the Trustee in his discretion may divide
the trust into two separate trusts of equal or unequal value, to permit allocation
of the exemption solely to one trust which will be entirely exempt from GST
Tax. The Trustee of any trust shall have authority, in the Trustee's sole
discretion, to combine that trust with any other trust or trusts having the same
exempt or nonexempt character, including trusts established (during life or at
death) by the Trustor or any of his issue; and the Trustee may establish
separate shares in a combined trust if and as needed to preserve the rights and
protect the interests of the various beneficiaries if the trusts being combined
do not have identical terms or if separate shares are otherwise deemed
desirable by the Trustee. These powers to combine and divide trusts may be
exercised from time to time, and may be used to modify or reverse their prior
exercise. In deciding whether and how to exercise this authority the Trustee
may take account of efficiencies of administration, generation-skipping and
other transfer tax considerations, income tax factors affecting the various trusts
and beneficiaries (including determination of life expectancy to be used for
Retirement Assets required minimum distribution purposes), the need or
desirability of having the same or different trustees for various trusts or shares,
and any other considerations the Trustee may deem appropriate to these
decisions. Prior to exercising any power to combine trusts under this
paragraph, the Trustee shall take into consideration that, where possible and
appropriate (keeping in mind the dispositive provisions of the Trust Agreement
and the situation of the beneficiary), separate trusts should be maintained so
that the trust beneficiaries may enjoy the benefit of distributions from any
Retirement Assets being stretched out over their separate life expectancies; in
particular, the Trustee shall not merge trusts when one provides for the payout
to or for the beneficiary of all withdrawals from IRAs and other Retirement
Assets, net of trust expenses, and another provides for the accumulation of
income (including IRA and Retirement Asset withdrawals).

Same Terms and Provisions for Divided Trusts: Except as expressly provided
in the Trust Agreement, when a trust otherwise to be established is divided
under the foregoing provisions into exempt and non-exempt trusts or otherwise
into separate trusts, each trust shall have the same provisions as the original
trust from which it is established, and references in the Trust Agreement to the
original trust shall collectively refer to the separate trusts derived from it.

Exempt (and Non-Exempt) Character of Property to be Preserved: On

termination, partial termination, subdivision or distribution of any of the
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separate trusts created by the Trust Agreement, or when it is provided that
separate trusts are to be combined, the exempt (zero inclusion ratio) or the
non-exempt (inclusion ratio of one) generation-skipping character of the
property of the trusts shall be preserved. Accordingly, when property is to be
added to or combined with the property of another trust or trusts, or when
additional trusts are to be established from one or more sources, non-exempt
property or trusts shall not be added to or combined with exempt property or
trusts, even if this requires the establishment of additional separate trusts with
the same terms and provisions, unless the Trustee believes that economic
efficiency or other compelling considerations justify sacrificing their separate
generation-skipping characteristics.

4. Trustee’s Investment Power; Distributions: Without limiting the foregoing,
the Trustor specifically authorizes (but do not require) the Trustee, in
administering different trusts wholly or in part for the benefit of a particular
beneficiary or group of beneficiaries, to adopt different investment patterns
and objectives for different trusts based on whether they are funded by Roth
IRAs or other assets and on their generation-skipping ratios, and to prefer
making distributions from Retirement Assets other than Roth IRAs and from
non-exempt trusts to beneficiaries who are non-skip persons for generation-
skipping purposes and from exempt trusts to those who are skip persons. Upon
division or distribution of an exempt trust and a nonexempt trust hereunder, the
Trustee may allocate property from the exempt trust first to a share from which
a generation-skipping transfer is more likely to occur. It is further
recommended that to the extent that distributions would be made for the
benefit of skip persons and such distributions would be exempt from GST Tax
because such distributions are for the payment of medical expenses exempt
under IRC Section 2503(e)(2)(B) or for the payment of tuition or educational
expenses exempt under IRC Section 2503 (e)(2)(A), such payments to the
extent possible be first made from a trust which has an inclusion ratio of one.

5. Trustee’s Exoneration: The Trustor expressly exonerates the Trustee from any
liability arising from any exercise or failure to exercise these powers, provided
the actions (or inactions) of the Trustee are taken in good faith.

Beneficiary’s General Power of Appointment: Should a beneficiary die prior to the

creation of his or her separate share of the Trust Estate or die subsequent to the
creation of such share but before complete distribution of such share, and as a result
of said death a portion of the Trust Estate would be subject to GST Tax but for the
provisions of this paragraph, the beneficiary may, pursuant to a general power of
appointment exercised in his or her last Will (but not in a codicil) or other writing
delivered to the Trustee prior to his or her death and specifically referring to the Trust
Agreement, provide for such share to pass to the creditors of that beneficiary’s estate,
in accordance with the terms set forth below. The asset value subject to such general
power of appointment shall be the maximum amount, if any, which, when added to
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the beneficiary’s net taxable estate (computed prior to said power), will cause the
federal estate tax marginal rate to increase until it equals the GST Tax marginal rate;
but in no case shall such general power of appointment exceed the asset value of such
beneficiary’s share. This general power of appointment may be subject to termination
and reinstatement by the Trust Protector. To the extent the beneficiary does not
effectively exercise the general power of appointment, the unappointed asset value
shall be held, administered and distributed in accordance with the other provisions of
the Trust Agreement.

TRUSTEES ENVIRONMENTAL POWERS

Trustee Authorized to Inspect Property Prior to Acceptance:

1.

Actions at Expense of Trust Estate: Prior to acceptance of this Trust by any
proposed or designated Trustee (and prior to acceptance of any asset by any
proposed, designated or acting Trustee), such Trustee or proposed or
designated Trustee shall have the right to take the following actions at the

expense of the Trust Estate:

a. Enter Property: To enter and inspect any existing or proposed asset of
the Trust (or of any partnership, limited liability company or
corporation in which the Trust holds an interest) for the purpose of
determining the existence, location, nature, and magnitude of any past
or present release or threatened release of any hazardous substance; and

b. Review Records: To review records of the currently acting Trustee or
of the Trustor (or of any partnership, limited liability company or
corporation in which the Trust holds an interest) for the purpose of
determining compliance with environmental laws and regulations,
including those records relating to permits, licenses, notices, reporting
requirements, and governmental monitoring of hazardous waste.

Rights Equivalent to Partner, Member or Shareholder: The right of the

proposed or designated Trustee to enter and inspect assets and records of a
partnership, limited liability company or corporation under this provision is
equivalent to the right under state law of a partner, member or shareholder to
inspect assets and records under similar circumstances.

Right to Still Refuse Acceptance of Trusteeship: Acts performed by the

proposed or designated Trustee under this provision shall not constitute
acceptance of the Trust.

Right to Accept Trusteeship Over Other Assets Only: If an asset of the Trust

is discovered upon environmental audit by the acting Trustee or any proposed
or designated Trustee to be contaminated with hazardous waste or otherwise
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not in compliance with environmental law or regulation, the Trustee may
decline to act as Trustee solely as to such asset, and accept the Trusteeship as
to all other assets of the Trust. The Trustee, in his discretion, may petition a
court to appoint a receiver or special Trustee to hold and manage the rejected
asset, pending its final disposition.

Right to Reject Asset: Any currently acting Trustee shall have the right to
reject any asset proposed to be transferred to the Trustee.

B. Termination, Bifurcation or Modification of The Trust Due to Environmental

Liability:

1.

Trustee’s Powers over Hazardous Waste Property: If the Trust Estate holds

one or more assets, the nature, condition, or operation of which s likely to give
rise to liability under, or is an actual or threatened violation of any federal,
state or local environmental law or regulation, the Trustee may take one or
more of the following actions, if the Trustee, in the Trustee’s sole and binding
discretion, determines that such action is in the best interests of the Trust and

its beneficiaries:

a. Modify Trust: Modification of trust provisions, upon court approval,
granting the Trustee such additional powers as are required to protect
the Trust and its beneficiaries from liability or damage relating to actual
or threatened violation of any federal, state or local environmental law
or regulations, with it being the Trustors’ desire that the Trustee keep
in mind the Trustors’ dispositive wishes expressed elsewhere in this
Trust Agreement and that the Trustee consider and weigh any
potentially negative federal and state income, gift, estate or inheritance
tax consequences to the Trustee, Trust and its beneficiaries;

b. Bifurcate Trust: Bifurcation of the Trust to separate said asset from
other assets of the Trust Estate;

C. Appoint a Special Trustee: Appointment of a special Trustee to
administer said asset; and/or

d. Abandon Property: Abandonment of such asset.

Terminate Trust or Distribute Other Assets: With court approval, the Trustee
may terminate the Trust or partially or totally distribute the Trust Estate to

beneficiaries.

Broad Discretion: Itis the intent of the Trustors that the Trustee shall have the
widest discretion in identification of and response to administration problems
connected to potential environmental law liability to the Trust Estate and the
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Trustee, in order to protect the interests of the Trust, the Trustee and the
beneficiaries of the Trust.

Trustee’s Powers Relating to Environmental Laws: The Trustee shall have the power

to take, on behalf of the Trust, any action necessary to prevent, abate, avoid, or
otherwise remedy any actual or threatened violation of any federal, state, or local
environmental law or regulation, or any condition which may reasonably give rise to
liability under any federal, state, or local environmental law or regulation, including,
but not limited to, investigations, audits, and actions falling within the definition of
“response” as defined in 42 U.S.C. §9601 (25), or any successor statute, relating to
any asset, which is or has been held by the Trustee as part of the Trust Estate.

1.

Indemnification of Trustee from Trust Assets for Environmental Expenses:

Indemnification and Reimbursement for Good Faith Actions: The Trustee
shall be indemnified and reimbursed from the Trust Estate for any liabilities,
loss, damages, penalties, costs or expenses arising out of or relating to federal,
state or local environmental laws or regulations (hereinafter “environmental
expenses”), except those resulting from the Trustee’s intentional wrongdoing,
bad faith or reckless disregard of his fiduciary obligation.

a. Environmental Expenses Defined: Environmental expenses shall
include, but not be limited to:

(@

(i1)

(iii)

(iv)

Costs of investigation, removal, remediation, response, or other
cleanup costs of contamination by hazardous substances, as
defined under any environmental law or regulation;

Legal fees and costs arising from any judicial, investigative or
administrative proceeding relating to any environmental law or
regulation;

Civil or criminal fees, fines or penalties incurred under any
environmental law or regulation; and

Fees and costs payable to environmental consultants, engineers,
or other experts, including legal counsel, relating to any
environmental law or regulation.

Properties and Businesses Covered: This right to indemnification or

reimbursement shall extend to environmental expenses relating to:

()

Any real property or business enterprise, which is or has been at
any time owned or operated by the Trustee as part of the Trust
Estate; and
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(i1))  Anyreal property or business enterprise, which is or has been at
any time owned or operated by a corporation, limited liability
company or partnership, in which the Trustee holds or has held
at any time an ownership or management interest as part of the
Trust Estate.

2. Right to Pay Expenses Directly from Trust: The Trustee shall have the right

to reimbursement for incurred environmental expenses without the prior
requirement of expenditure of the Trustee’s own funds in payment of such
environmental expenses, and the right to pay environmental expenses directly
from Trust assets.

3. Right to Lien Trust Assets: The Trustee shall have a primary lien against
assets of the Trust for reimbursement of environmental expenses, which are
not paid directly from Trust assets.

Exoneration of Trustee for Good Faith Acts Relating to Environmental Law: The

Trustee shall not be liable to any beneficiary of the Trust or to any other party for any
good faith action or inaction, relating to any environmental law or regulation, or for
the payment of any environmental expense (as defined above); provided, however that
the Trustee shall be liable for any such action, inaction or payment which is a breach
of Trust and is committed in bad faith, or with reckless or intentional disregard of his

fiduciary obligations.

Allocation of Environmental Expenses and Receipts Between Principal and Income:

The Trustee may, in the Trustee’s discretion, allocate between income and principal
of the Trust Estate environmental expenses (as defined above) and reimbursements
or other funds received from third parties relating to environmental expenses. In
making such allocation, the Trustee shall consider the effect of such allocation upon
income available for distribution, the value of Trust principal, and the income tax
treatment of such expenses and receipts. The Trustee may, in the Trustee’s discretion,
create a reserve for payment of anticipated environmental expenses.

This instrument shall serve as an exercise of the Testamentary Powers of Appointment
provided for in Article VIII and Article IX of the BRUNSTING FAMILY LIVING TRUST
dated October 10, 1996, as amended; and, this instrument will serve as and will constitute
the "valid living trust agreement" referred to in Article VIII and Article IX. This instrument
shall also serve as a qualified beneficiary designation pursuant to Article III of the
BRUNSTING FAMILY LIVING TRUST dated October 10, 1996, as amended, as it pertains
to the interests of NELVA E. BRUNSTING.

All other provisions contained in the Brunsting Family Living Trust dated October 10, 1996,
as amended, and that certain Qualified Beneficiary Designation and Exercise of Testamentary
Powers of Appointment Under Living Trust Agreement dated June 15, 2010 are hereby
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ratified and confirmed and shall remain in full force and effect except to the extent that any
such provisions are amended hereby.

EXECUTED and effective on August 25, 2010.

otae & iy
NELVA E. BRUNSTING, o
Founder and Beneficiary

ACCEPTED and effective on August 25, 2010.

C,

0 | e Z Zjﬁ/t////;/‘z 02,
NELVA E. BRUNSTING, (\j‘
Trustee '

STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on August 25, 2010, by NELVA E.
BRUNSTING, in the capacities stated therein.

Py
PPV IIIIIIIIIVIIIIIIII I CO/WQL % Sy \H el

A4
$EYLG\ CANDACE LYNNE KUNZ FREED § Notary Public, State of Texas
,-. NOTARY PUBLIC. STATE OF TEXAS § ?
,,, MY COMMISSION EXPIRES  Q
eo;\"‘ MARCH 27, 2011 §

o o od o ol o S S S A o oSS S o

)

Gy
il 2

37



Case 4:12-cv-00592 Document 1-13 Filed on 02/27/12 in TXSD Page 8 of 20

APPOINTMENT OF SUCCESSOR TRUSTEES

WHEREAS, NELVA E. BRUNSTING, is a Founder of the Brunsting Family Living
Trust dated October 10, 1996, as amended (the "Trust Agreement"); and,

WHEREAS, Pursuant to Article IV, Section B, of the Brunsting Family Living Trust
entitled "Our Successor Trustees," an original Trustee will have the right to appoint his or
her own successor or successors to serve as Trustees in the event that such original Trustee
ceases to serve by reason of death, disability or for any other reason, as well as specify
conditions relevant to such appointment; and

WHEREAS, ELMER H. BRUNSTING, died on April 1,2009. The Brunsting Family
Living Trust authorized the creation of subsequent subtrusts known as the NELVA E.
BRUNSTING SURVIVOR'S TRUST and the ELMER H. BRUNSTING DECEDENT'S
TRUST. The full legal names of the said subtrusts are:

NELVA E. BRUNSTING, Trustee, or the successor Trustees, of the
NELVA E. BRUNSTING SURVIVOR'S TRUST dated April 1, 2009,
as established under the BRUNSTING FAMILY LIVING TRUST
dated October 10, 1996, as amended.

NELVA E. BRUNSTING, Trustee, or the successor Trustees, of the
ELMER H.BRUNSTING DECEDENT'S TRUST dated April 1, 2009,
as established under the BRUNSTING FAMILY LIVING TRUST
dated October 10, 1996, as amended.

WHEREAS, the said NELVA E. BRUNSTING is desirous of exercising her right as
original Trustee to designate, name and appoint her own successors to serve as Trustees in
the event that she ceases to serve by reason of death, disability or for any other reason, as
well as specify conditions of such appointment;

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:
NELVA E. BRUNSTING makes the following appointment:

IfI, NELVA E. BRUNSTING, fail or cease to serve by reason of death, disability or
for any other reason, then the following individuals will serve as successor Co-Trustees:

ANITA KAY BRUNSTING and AMY RUTH TSCHIRHART
Ifasuccessor Co-Trustee is unable or unwilling to serve for any reason, the remaining

Co-Trustee shall serve alone. However, if neither Co-Trustee is able or willing to
serve, then THE FROST NATIONAL BANK shall serve as successor Trustee.

P-41
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In order to maintain the integrity of the Trust Agreement and to meet my estate planning
desires and goals, my Trustees shall comply with the directive set forth below to assure
compliance with the Health Insurance Portability and Accountability Act (HIPAA) of 1996.

1. Successor Trustee Required to Provide an Authorization For Release of
Protected Health Information

Each successor Trustee (or Co-Trustee) shall be required to execute and deliverto the
Co-Trustee (if any) or next successor Trustee an "Authorization for Release of
Protected Health Information" pursuant to the Health Insurance Portability and
Accountability Actof 1996 ("HIPAA") and any other similarly applicable federal and
state laws, authorizing the release of said successor's protected health and medical
information to said successor's Co-Trustees (if any) and to all alternate successor
Trustees (or Co-Trustees) named under this document or any subsequent documents
signed by the Founders, to be used only for the purpose of determining in the future
whether said successor has become incapacitated (as defined in the Trust

Agreement).

If said successor is already acting in the capacity of Trustee (or Co-Trustee) and fails
to so execute and deliver such Authorization within thirty (30) days of actual notice
of'said requirement, or if an event has occurred which triggers said successor's power
to act but said successor has not yet begun to act in said capacity and fails to so
execute and deliver such Authorization within thirty (30) days of actual notice of said
requirement, then for purposes of the Trust Agreement, said successor shall be

deemed incapacitated.

"Actual notice" shall occur when a written notice, signed by the Co-Trustees (if any)
or next successor Trustee, informing said successor of the need to timely execute and
deliver an authorization as set forth above (and, in the case where said successor has
not yet begun to act, informing him or her of the event that has triggered said
successor's power to act), is (i) deposited in the United States mail, postage prepaid,
addressed to the last address of said successor known to the Co-Trustees or next
successor Trustee or (ii) hand delivered to said successor, provided such delivery is
witnessed by a third party independent from the Co-Trustees or next successor
Trustee within the meaning of Internal Revenue Code Sections 672(c) and 674(c) and
said witness signs a statement that he or she has witnessed such delivery.

2. Obtain the Release of Protected Health Information

The Trustee is empowered to request, receive and review any information, verbal or
written, regarding Founder's physical or mental health, including, but not limited to,
protected health and medical information, and to consent to their release or
disclosure. The Founder has signed on this same date or an earlier date an
"Authorization For Release of Protected Health Information," in compliance with
HIPAA, immediately authorizing the release of any and all health and medical
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information to the Trustee (or next successor Trustee, even if not yet acting) for the
purposes of determining the Founder's incapacity (or for other stated purposes
therein).

In the event said authorization cannot be located, is by its own terms no longer in
force or is otherwise deemed invalid in whole or in part, the Founder hereby grants
the Trustee (or next successor Trustee, even if not yet acting) the power and
authority, as Founder's legal representative, to execute a new authorization on
Founder's behalf, immediately authorizing the release of any and all health and
medical information for the purpose of determining the Founder's incapacity (and for
the purpose of carrying out any of the Trustee's powers, rights, duties and obligations
under this agreement), naming the Trustee (or next successor Trustee even if not yet
acting) as the Founder's "Personal Representative," "Authorized Representative" and
"Authorized Recipient."

3. Determination of ''Incompetence' or ''Incapacity"

For purposes of the Trust Agreement, and notwithstanding any other conflicting
provisions contained in the Trust Agreement or any previous amendments thereto,
the term "incompetency" and/or “incapacity" shall mean any physical or mental
incapacity, whether by reason of accident, illness, advanced age, mental deterioration,
alcohol, drug or other substance abuse, or similar cause, which in the sole and
absolute discretion of the Trustee makes it impracticable for a person to give prompt,
rational and prudent consideration to financial matters and, if said disabled person is
a Trustee (including an appointed Trustee who has yet to act), (i) a guardian of said
person or estate, or both, of said person has been appointed by a court having
Jurisdiction over such matters or (ii) two (2) attending physicians of said person, who
are licensed to practice and who are not related by blood or marriage to such person,
have stated in writing that such incompetency or incapacity exists.

If said disabled person is a Trustee (including an appointed Trustee who has yet to
act), upon the court determination of the person's competency or capacity or upon the
revocation of the writings of the two (2) attending physicians above or upon written
determination of competency or capacity to give prompt, rational and prudent
consideration to financial matters by two (2) other attending physicians, who are
licensed to practice and who are not related by blood or marriage to such person,
subject to written notice being given to the then acting successor Trustee, the original
Trustee (including an appointed Trustee who has yet to act) removed for
"incompetency" or "incapacity” shall be reinstated as Trustee.

Any third party may accept physicians' writings as proof of competency or capacity
or incompetency or incapacity as set forth above without the responsibility of further
investigation and shall be held harmless from any loss suffered or liability incurred
as the result of good faith reliance upon such writings.
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In addition to any "Authorization for Release of Protected Health Information"
executed by the Founder, the Founder hereby voluntarily waives any physician-
patient privilege or psychlatrlst-patlent privilege and authorizes physicians and
psychiatrists to examine them and disclose their physical or mental condition, or other
personal health or medical information, in order to determine their competency or
incompetency, or capacity or incapacity, for purposes of this document. Each person
who signs this instrument or an acceptance of Trusteeship hereunder does, by so
signing, waive all provisions of law relating to disclosure of confidential or protected
health and medical information insofar as that disclosure would be pertinent to any
inquiry under this paragraph. No Trustee shall be under any duty to institute any
inquiry into a person's possible incompetency or incapacity (such as, but not limited
to, by drug testing), but if the Trustee does so, the expense of any such inquiry may
be paid from the Trust Estate of said person's trust or, if no such trust exists, the Trust
Estate of the Trust. :

It is the Founder's desire that, to the extent possible, a named successor Trustee be
able to act expeditiously, without the necessity of obtaining a court determination of
a Founder's incapacity or the incapacity of a preceding appointed successor Trustee
(including if that preceding appointed successor Trustee has not yet acted).

Therefore, if an Authorization for Release of Protected Health Information executed
by a Founder, or an appointed successor Trustee (even if not yet acting), or by a
"personal representative" or "authorized representative" on behalf of a Founder or
such an appointed successor Trustee, is not honored in whole or in part by a third
party such that physicians' writings cannot be obtained as necessitated by this
subparagraph, then the Trust Protector named under the Trust Agreement (if any), or
if there is no such Trust Protector provided under the Trust Agreement then the next
succeeding Trustee (even if not yet acting) who is independent, that is not related to
or subordinate to, said Founder or such appointed successor Trustee within the
meaning of Internal Revenue Code Section 672(c), may declare in writing said
Founder or such appointed successor Trustee to be incapacitated; provided, however,
the Trust Protector or next succeeding Trustee making such declaration shall have
first made good faith efforts to obtain the physicians' writings described above, and
the provisions above relating to reinstatement upon two (2) physicians' written
determination of competency or capacity shall continue to apply.

In the event the Trust Agreement does not provide for an Independent Trustee as set
forth in the above paragraph, such an Independent Trustee shall be elected by a
majority vote of the then current adult income beneficiaries of the trust (or by the
legal guardians of all minor or disabled current income beneficiaries) and such
Independent Trustee shall not be related to nor subordinate to any of the beneficiaries
participating in the said vote within the meaning of Internal Revenue Code 672(c).
In the event that there are only two (2) beneficiaries, one of which is acting as
Trustee, the remaining beneficiary may appoint such an Independent Trustee who is
neither related to nor subordinate to such beneficiary as those terms are defined in
and within the meaning of Internal Revenue Code 672(c).

4
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The Founder has signed on this same date or on an earlier date an "Authorization for
Release of Protected Health Information," in compliance with HIPAA, immediately
authorizing the release of health and medical information to the Trustee (or next
successor Trustee, even if not yet acting), so the Trustee may legally defend against
or otherwise resist any contest or attack of any nature upon any provision of the Trust
Agreement or amendment to it (or defend against or prosecute any other legal matter
within his or her powers set forth in the Trust Agreement). In the event said
authorization cannot be located, is by its own terms no longer in force or is otherwise
deemed invalid or not accepted in whole or in part, the Founder hereby grants the
Trustee (or next successor Trustee, even if not yet acting) the power and authority,
as the Founder's legal representative to execute a new authorization on the Founder's
behalf, even after Founder's death, immediately authorizing the release of any and all
health and medical information for the purpose of determining the Founder's
incapacity (and for the purpose of carrying out any of the Trustee's powers, rights,
duties and obligations under the Trust Agreement naming the Trustee (or next
successor Trustee, even if not yet acting) as the Founder's "Personal Representative,"
"Authorized Representative" and "Authorized Recipient."

This Appointment of Successor Trustees is effective immediately upon execution of
this document by the Founder, with the said successor Trustees to act at such times and in
such instances as provided in the said Brunsting Family Living Trust dated October 10, 1996,

as amended.

All other provisions contained in the Brunsting Family Living Trust dated October 10,
1996, as amended, are hereby ratified and confirmed and shall remain in full force and effect
except to the extent that any such provisions are amended hereby or by previous amendments

or appointments still in effect.

WITNESS MY HAND on (24‘g“@ 7 A5 ,2010.
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S S IS IS I IIIION Founder and Original Trustee -
THE STATE OF TEXAS

COUNTY OF HARRIS

This instrument was acknowledged befprp me on ( 2 . gé ca? XS, ,2010,by

NELVA E. BRUNSTING, as Founder and Original Trustee.
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Notary Public, State of Texas
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APPOINTMENT OF SUCCESSOR TRUSTEES

WHEREAS, NELVA E. BRUNSTING, is a Founder of the Brunsting Family Living
Trust dated October 10, 1996, as amended (the "Trust Agreement"); and,

WHEREAS, Pursuant to Article IV, Section B, of the Brunsting Family Living Trust
entitled "Our Successor Trustees," an original Trustee will have the right to appoint his or
her own successor or successors to serve as Trustees in the event that such original Trustee
ceases to serve by reason of death, disability or for any other reason, as well as specify
conditions relevant to such appointment; and

WHEREAS, ELMER H.BRUNSTING, died on April 1,2009. The Brunsting Family
Living Trust authorized the creation of subsequent subtrusts known as the NELVA E.
BRUNSTING SURVIVOR'S TRUST and the ELMER H. BRUNSTING DECEDENT'S

TRUST. The full legal names of the said subtrusts are:

NELVA E. BRUNSTING, Trustee, or the successor Trustees, of the
NELVA E. BRUNSTING SURVIVOR'S TRUST dated April 1, 2009,
as established under the BRUNSTING FAMILY LIVING TRUST

dated October 10, 1996, as amended.

NELVA E. BRUNSTING, Trustee, or the successor Trustees, of the
ELMER H. BRUNSTING DECEDENT'S TRUST dated April 1,2009,
as established under the BRUNSTING FAMILY LIVING TRUST
dated October 10, 1996, as amended.

WHEREAS, the said NELVA E. BRUNSTING is desirous of exercising her right as
original Trustee to designate, name and appoint her own successors to serve as Trustees in
the event that she ceases to serve by reason of death, disability or for any other reason, as
well as specify conditions of such appointment; |

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:
NELVA E. BRUNSTING makes the following appointment:

IfI, NELVA E. BRUNSTING, resign as Trustee, then the following individuals will
serve as successor Trustee in the following order:

First, ANITA KAY BRUNSTING
Second, AMY RUTH TSCHIRHART
Third, THE FROST NATIONAL BANK

IfI, NELVA E. BRUNSTING, fail or cease to serve by reason of death or disability,
then the following individuals will serve as successor Co-Trustees:

ANITA KAY BRUNSTING and AMY RUTH TSCHIRHART
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If a successor Co-Trustee is unable or unwilling to serve for any reason, the remaining
Co-Trustee shall serve alone. However, if neither Co-Trustee is able or willing to
serve, then THE FROST NATIONAL BANK shall serve as successor Trustee.

In order to maintain the integrity of the Trust Agreement and to meet my estate planning
desires and goals, my Trustees shall comply with the directive set forth below to assure
compliance with the Health Insurance Portability and Accountability Act (HIPAA) of 1996.

1. Successor Trustee Required to Provide an Authorization For Release of
Protected Health Information

Each successor Trustee (or Co-Trustee) shall be required to execute and deliver to the
Co-Trustee (if any) or next successor Trustee an "Authorization for Release of
Protected Health Information” pursuant to the Health Insurance Portability and

Accountability Actof 1996 ("HIPAA") and any other similarly applicable federaland

state laws, authorizing the release of said successor's protected health and medical
information to said successor's Co-Trustees (if any) and to all alternate successor
Trustees (or Co-Trustees) named under this document or any subsequent documents
signed by the Founders, to be used only for the purpose of determining in the future
whether said successor has become incapacitated (as defined in the Trust
Agreement).

If said successor is already acting in the capacity of Trustee (or Co-Trustee) and fails
to so execute and deliver such Authorization within thirty (30) days of actual notice
of said requirement, or if an event has occurred which triggers said successor's power
to act but said successor has not yet begun to act in said capacity and fails to so
execute and deliver such Authorization within thirty (30) days of actual notice of said
requirement, then for purposes of the Trust Agreement, said successor shall be
deemed incapacitated.

"Actual notice" shall occur when a written notice, signed by the Co-Trustees (if any)
or next successor Trustee, informing said successor of the need to timely execute and
deliver an authorization as set forth above (and, in the case where said successor has
not yet begun to act, informing him or her of the event that has triggered said
successor's power to act), is (i) deposited in the United States mail, postage prepaid,
addressed to the last address of said successor known to the Co-Trustees or next
successor Trustee or (ii) hand delivered to said successor, provided such delivery is
witnessed by a third party independent from the Co-Trustees or next successor
Trustee within the meaning of Internal Revenue Code Sections 672(c) and 674(c) and
said witness signs a statement that he or she has witnessed such delivery.

2. Obtain the Release of Protected Health Information

The Trustee is empowered to request, receive and review any information, verbal or
written, regarding Founder's physical or mental health, including, but not limited to,

2
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protected health and medical information, and to consent to their release or

disclosure. The Founder has signed on this same date or an earlier date an

"Authorization For Release of Protected Health Information," in compliance with

HIPAA, immediately authorizing the release of any and all health and medical

information to the Trustee (or next successor Trustee, €ven if not yet acting) for the

fﬁlrpqs§s of determining the Founder's incapacity (or for other stated purposes
erein).

In the event said authorization cannot be located, is by its own terms no longer in
force or is otherwise deemed invalid in whole or in part, the Founder hereby grants
the Trustee (or next successor Trustee, even if not yet acting) the power and
authority, as Founder's legal representative, to execute a new authorization on
Founder's behalf, immediately authorizing the release of any and all health and
medical information for the purpose of determining the Founder's incapacity (and for
the purpose of carrying out any of the Trustee's powers, rights, duties and obligations

- under this agreement), naming the Trustee (or next successor Trustee evenifnotyet

acting) as the Founder's "Personal Representative," "Authorized Representative” and
"Authorized Recipient."

3. Determination of "'Incompetence’ or "Incapacity"

For purposes of the Trust Agreement, and notwithstanding any other conflicting
provisions contained in the Trust Agreement or any previous amendments thereto,
the term "incompetency" and/or "incapacity" shall mean any physical or mental
incapacity, whether by reason of accident, iliness, advanced age, mental deterioration,
alcohol, drug or other substance abuse, or similar cause, which in the sole and
absolute discretion of the Trustee makes it impracticable for a person to give prompt,
rational and prudent consideration to financial matters and, if said disabled person is
a Trustee (including an appointed Trustee who has yet to act), (i) a guardian of said
person or estate, or both, of said person has been appointed by a court having
jurisdiction over such matters or (ii) two (2) attending physicians of said person, who
are licensed to practice and who are not related by blood or marriage to such person,
have stated in writing that such incompetency or incapacity exists.

If said disabled person is a Trustee (including an appointed Trustee who has yet to
act), upon the court determination of the person's competency or capacity or upon the
revocation of the writings of the two (2) attending physicians above or upon written
determination of competency or capacity to give prompt, rational and prudent
consideration to financial matters by two (2) other attending physicians, who are
licensed to practice and who are not related by blood or marriage to such person,
subject to written notice being given to the then acting successor Trustee, the original
Trustee (including an appointed Trustee who has yet to act) removed for
"incompetency" or "incapacity"” shall be reinstated as Trustee.
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Any third party may accept physicians' writings as proof of competency or capacity
or incompetency or incapacity as set forth above without the responsibility of further
investigation and shall be held harmless from any loss suffered or liability incurred
as the result of good faith reliance upon such writings.

In addition to any "Authorization for Release of Protected Health Information"
executed by the Founder, the Founder hereby voluntarily waives any physician-
patient privilege or psychiatrist-patient privilege and authorizes physicians and
psychiatrists to examine them and disclose their physical or mental condition, or other
personal health or medical information, in order to determine their competency or
incompetency, or capacity or incapacity, for purposes of this document. Each person
who signs this instrument or an acceptance of Trusteeship hereunder does, by so
signing, waive all provisions of law relating to disclosure of confidential or protected
health and medical information insofar as that disclosure would be pertinent to any

_inquiry under this paragraph. No Trustee shall be under any duty to institute any

inquiry into a person's possible incompetency or incapacity (such as, but not limited
to, by drug testing), but if the Trustee does so, the expense of any such inquiry may
be paid from the Trust Estate of said person's trust or, if no such trust exists, the Trust
Estate of the Trust.

It is the Founder's desire that, to the extent possible, a named successor Trustee be
.able to act expeditiously, without the necessity of obtaining a court determination of
a Founder's incapacity or the incapacity of a preceding appointed successor Trustee
(including if that preceding appointed successor Trustee has not yet acted).
Therefore, if an Authorization for Release of Protected Health Information executed
by a Founder, or an appointed successor Trustee (even if not yet acting), or by a
"personal representative” or "authorized representative” on behalf of a Founder or
such an appointed successor Trustee, is not honored in whole or in part by a third
party such that physicians' writings cannot be obtained as necessitated by this
subparagraph, then the Trust Protector named under the Trust Agreement (if any), or
if there is no such Trust Protector provided under the Trust Agreement then the next
succeeding Trustee (even if not yet acting) who is independent, that is not related to
or subordinate to, said Founder or such appointed successor Trustee within the
meaning of Internal Revenue Code Section 672(c), may declare in writing said
Founder or such appointed successor Trustee to be incapacitated; provided, however,
the Trust Protector or next succeeding Trustee making such declaration shall have
first made good faith efforts to obtain the physicians' writings described above, and
the provisions above relating to reinstatement upon two (2) physicians' written
determination of competency or capacity shall continue to apply.

In the event the Trust Agreement does not provide for an Independent Trustee as set
forth in the above paragraph, such an Independent Trustee shall be elected by a
majority vote of the then current adult income beneficiaries of the trust (or by the
legal guardians of all minor or disabled current income beneficiaries) and such
Independent Trustee shall not be related to nor subordinate to any of the beneficiaries
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participating in the said vote within the meaning of Internal Revenue Code 672(c).
In the event that there are only two (2) beneficiaries, one of which is acting as
Trustee, the remaining beneficiary may appoint such an Independent Trustee who is
neither related to nor subordinate to such beneficiary as those terms are defined in
and within the meaning of Internal Revenue Code 672(c).

The Founder has signed on this same date or on an eatlier date an "Authorization for
Release of Protected Health Information,” in compliance with HIPAA, immediately
authorizing the release of health and medical information to the Trustee (or next
successor Trustee, even if not yet acting), so the Trustee may legally defend against
or otherwise resist any contest or attack of any nature upon any provision of the Trust
Agreement or amendment to it (or defend against or prosecute any other legal matter
within his or her powers set forth in the Trust Agreement). In the event said
authorization cannot be located, is by its own terms nio longer in force or is otherwise

. deemed invalid or not accepted in whole or in part, the Founder hereby grants the
Trustee (or next successor Trustee, even if not yet acting) the power and authority,
as the Founder's legal representative to execute a new authorization on the Founder's
behalf, even after Founder's death, immediately authorizing the release of any and all
health and medical information for the purpose of determining the Founder's
incapacity (and for the purpose of carrying out any of the Trustee's powers, rights,
duties and obligations under the Trust Agreement naming the Trustee (or next
successor Trustee, even ifnot yet acting) as the Founder's "Personal Representative,"
"Authorized Representative" and "Authorized Recipient."”

This Appointment of Successor Trustees is effective immediately upon execution of
this document by the Founder, with the said successor Trustees to act at such times and in
such instances as provided in the said Brunsting Family Living Trust dated October 10, 1996,

as amended.

All other provisions contained in the Brunsting Family Living Trust dated October 10,
1996, as amended, are hereby ratified and confirmed and shall remain in full force and effect
except to the extent that any such provisions are amended hereby or by previous amendments
or appointments still in effect.

WITNESS MY HAND on December 21, 2010.

e & ;é/zfoma/f&%a
AN

NELVA E. BRUNSTING,
Founder and Original Trustee
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THE STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on December 21, 2010 at _{_\i{[,oryy,
p-.m., by NELVA E. BRUNSTING, as Founder and Original Trustee.

W%WW

Notary Public, State of Texas

?’/f/ff/f///ff/f/f//f/////«‘

\ 2205\ CANDACE LYNNE KUNZ FREED§
by NOTARY PUBLIC. STATE OF TEXAS {
§ MY COMMISSION EXPIRES \
_{m®  MARCH27.2011 3
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RESIGNATION OF ORIGINAL TRUSTEE

Pursuantto Article IV of the BRUNSTING FAMILY LIVING TRUST dated October
10, 1996, as amended (the "Trust"), I, NELVA E. BRUNSTING, an original Trustee of the
Trust may resign as Trustee.

On April 1, 2009, two subtrusts were created under the BRUNSTING FAMILY
LIVING TRUST and are known as the NELVA E. BRUNSTING SURVIVOR'S TRUST and
the ELMER H. BRUNSTING DECEDENT'S TRUST.

I hereby resign as Trustee of these said Trusts in accordance with the provisions
contained in Article I'V of the BRUNSTING FAMILY LIVING TRUST dated October 10,
1996, as amended.

My resignation is effective immediately and [ hereby appoint ANITA KAY
BRUNSTING as the Trustee of the BRUNSTING FAMILY LIVING TRUST dated October
10, 1996, as amended, as well as the subtrusts known as the NELVA E. BRUNSTING

SURVIVOR'S TRUST and the ELMER H. BRUNSTING DECEDENT'S TRUST.

NELVA E. BRUNSTING

77/[:«” Z.’ KAW t?«_a

STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on December 21, 2010 at /- 35 73

p.m., by NELVA E. BRUNSTING.

FRLEG CANDACE LYNNE KUNZ FREED§ Notary Public, State of Texas
4
%0 " NOTARY PUBLIC. STATE OF TEXA$§
‘,’a\ .,, MY COMRISSION EXPIRES Q
N MARCH 27, 2011 §
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ACCEPTANCE BY SUCCESSOR TRUSTEE
I, ANITA KAY BRUNSTING, hereby acknowledge my acceptance this day of the
office and duties of Successor Trustee of the BRUNSTING FAMILY LIVING TRUST dated
October 10, 1996, as amended, the NELVA E. BRUNSTING SURVIVOR'S TRUST and the

ELMER H. BRUNSTING DECEDENT'S TRUST, after the resignation of the original

Trustee, NELVA E. BRUNSTING.

()t S TRoi

ANITA KAY BRUNSTING

STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on December 21, 2010 at /' 3077

Cmm%/w MZ@’

p.m., by ANITA KAY BRUNSTING.

Notary Public, State of Texas
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S §\>ﬂ" &\ CANDACE LYNNE KuNgz FREED§
(’ NOTARY PUBLIC. STATE OF TExAS \

fy) s MY COMMISSION EXPIRES \
€EFi% MARCH 27 2011 §
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